
 

In March 2017 we wrote about the power of the court to divide up a judgement debt owing by a body corporate.  Particularly, 

under section 314 of the Act a court can order that particular owners of lots in the scheme are responsible to contribute all 

or part of the amount owing under the judgement debt by the body corporate, to the body corporate.  

 

Consider a body corporate with 6 lots 
that is ordered to pay one of the lot 
owners $130,000 in legal costs.  That 
lot owner can apply to the court so 
that they don’t have to contribute to 
the $130,000 debt; so that they are 
not paying their own costs order.  The 
creditor lot owner can apply to the 
court for an order that the other 5 lot 
owners pay the $130,000 debt in (for 
example) equal shares.  Accordingly, 
each of the other 5 lot owners will pay 
$26,000 to the body corporate.  The 
body corporate will then pay to the 
6th lot owner. 
 

The question arises: while those other 
5 lot owners are paying their debts to 
the body corporate are they 
“unfinancial” for the purposes of the 
Act?  Can they vote or be elected to 
the committee?  
 

The recent decision in Donnelly House 
[2017] QBCCMCmr377 answers that 
question. 
 

In that dispute resolution application, 
Stratum Legal represented the 
successful applicant. 
 

On behalf of our client we argued that 
the test of whether a debt owing by a 
lot owner to the body corporate is a 
body corporate debt, is whether:  
 

1. A quantified amount is owed to 
the body corporate by the lot 
owner; and 

2. The debt is a function or incident 
of ownership of a lot, including 
such that without lot ownership 
there could be no debt. 

Adjudicator Zeidler accepted the test 
we proposed and applied it to the 
debts of the other lot owners within 
the Donnelly House CTS. 
 

The Adjudicator determined that 
given the language of the Act the 
amounts the other lot owners had 
been ordered to pay the body 
corporate, for Mrs Shaw’s costs, were 
a body corporate debt. 
 

The body corporate and the other lot 
owners had argued that an obligation 
to pay the debt had not arisen at the 
relevant time.  That argument was 
based on the provisions of the 
Uniform Civil Procedure Rules which 
provide for recovery of monetary 
judgements.  The application had 
been brought in response to motions 
purportedly passed at a 23 July 2016 
EGM by the other 5 lot owners.  
Mrs Shaw had voted against each of 
the motions.  If the debt was not 
owing at the time of the meeting then 
all of the motions would have passed.  
 

The second argument raised by the 
body corporate was that the body 
corporate had to raise contribution 
notices against the lot owners to 
recover the monies owing by the 5 lot 
owners to the body corporate.  
 

Adjudicator Zeidler rejected both of 
these arguments and noted it was an 
earlier attempt by the body corporate 
to levy Mrs Shaw for some of her own 
costs order that had led to Mrs Shaw 
applying to the court to be exempted 
from payment (and to require the 
other 5 lot owners to pay instead). 
 

The decision is a useful one for those 
using Section 314 to sheet home 
liability for monetary judgements 
made against a body corporate to 
those lot owners responsible.  Owners 
against whom a Section 314 order is 
made will normally be liable to pay the 
body corporate their share of the 
judgement debt immediately, without 
the need for any contribution notice 
to be given to them and they will be 
“unfinancial” until the debt is paid. 
 

If you are involved in or considering 
litigation where a monetary order has 
been made against a body corporate 

and you believe that some lot owners 
should be liable to pay and not others, 

Stratum Legal can help you. 
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