
 
 

 
  

The developer of the Caribbean Kawana Island, Double Bay Pty Ltd, had 19 car 
parking spaces left over after the sale process was finished.  It also had 2 units in 
the Scheme.  So as to enable it to sell those car parking spaces after it lost control 
of the Body Corporate, Double Bay allocated the exclusive use car parking spaces 
to one of the two units that it retained ownership of.  The allocation was made 
within the base allocation period (12 months after establishment of the Scheme) 
by way of letter to the Body Corporate. 

The Body Corporate did not, as it was obliged to, record the first subsequent 
community management statement to formalise the allocations.  The primary 
reason for the Body Corporate’s failure was that it denied receiving the allocation 
letter from Double Bay. 

Double Bay assumed that the letter had been acted upon, but it was not until a 
couple of years later that Double Bay discovered that the required new CMS had 
not been recorded.  Particularly, the Body Corporate, sought to use the car parking 
spaces. It was only then that the Developer discovered that the allocations had 
not been properly recorded. 

In the face of Double Bay’s demand that the situation be rectified, the Body 
Corporate adopted the (technically correct) stance of refusing to record a new 
CMS without a resolution without dissent first being passed, to consent to the 
recording of the new CMS that attached all of the “spare” car parks to one of 
Double Bay’s units.  

Double Bay assumed that the chances of such a resolution passing were almost 
zero (as owners, or at least a certain number of them were looking longingly at the 
extra car parks) and took a different course. 

Particularly, the Body Corporate and Community Management Act 1997 does 
contemplate that where an allocation is notified within time, but the Body 
Corporate fails to lodge the first subsequent statement (the New CMS) within the 
time permitted (3 months after the end of the base allocation period) then an 
Adjudicator may order the extension of that time period. 

Unlike an extension of the base allocation period (the time within which a 
Developer must notify the Body Corporate of an allocation of common property 
as exclusive use) an extension of time for the lodging of the first subsequent 
statement is not limited to 2 years.  As the member found in the Double Bay 
decision there is effectively no time limit to record the New CMS if the developer 
originally notifies the Body Corporate in time. (In short the developer is not 
penalised for the Body Corporate’s failure).   

Double Bay then determined to seek the Body Corporate’s consent to the making 
of that application for an extension, at the same time as giving the Body Corporate 

the opportunity to resolve the issue 
by passing the necessary resolution 
without dissent. In short, the Body 
Corporate could ‘do it the easy way, 
or the hard way…’ 

As predicted, in December of 2013 
the Body Corporate failed to pass the 
necessary resolution without dissent 
but significantly it did pass the 
ordinary resolution: 

1. acknowledging that the 
allocation letter had been 
received from Double Bay within 
the required time limit; and 

2. consenting to the making of an 
order by the Adjudicator that 
the time limit for recording the 
first subsequent statement (the 
New CMS) was extended to that 
date which was 3 months after 
the date of the Adjudicator’s 
Order. 

   

By Michael Kleinschmidt - Stratum Legal  

November 2019 

Better late than never… 

 (unallocated exclusive use areas) 

 

 
 

Developers have the power to allocate common property as exclusive use for buyers.  For example, an extra car park. 
What happens if the developer makes the allocation, in time, but the Body Corporate fails to record the necessary CMS 
to record the allocation? This question was answered in the decision of Double Bay Properties Pty Ltd v The Body 
Corporate for Caribbean Kawana Island CTS 376 [2014] APL297-14 QCAT. 

QCAT’s decision is significant 

because it makes clear that 

Bodies Corporate cannot rely on 

their own failure to record a 

first subsequent statement to 

thwart properly made 

allocations by developers.  

The decision is also significant 

because it shows that even if 

there is significant delay (in this 

case upwards of 6 years) an  

extension Order is still 

achievable. 



 
 

 

Armed with those resolutions, Double Bay commenced a dispute resolution 
application.  At first instance the Adjudicator thought the application was to 
extend the base allocation period under section 174 of the Act.  As a result, the 
Application was dismissed as the period of extension requested was upwards of 6 
years and not within the 2 years that were permitted. 

Double Bay appealed to QCAT.  The Tribunal member, Dr Forbes, decided that the 
Adjudicator had made an error of law and set aside the Adjudicator’s Decision.   

The Tribunal then had to consider whether to exercise the Adjudicator’s discretion 
to extend the time period for recording the first subsequent statement.  Dr Forbes 
considered the evidence before the Adjudicator and determined that it was 
appropriate to exercise that discretion including because even though there was 
a more complex, uncertain and time consuming solution available (challenging the 
failure of the resolution without dissent to pass) there was no reason why the 
present half-finished process should remain in administrative limbo.   

In other words, the Developer having discharged its obligations to notify of the 
allocation within time, the Body Corporate having acknowledged that had 
occurred and having consented to making of the necessary Order, there was 
effectively no reason why the extension Order should not be made. 

QCAT’s decision is significant because it makes clear that Bodies Corporate cannot 
rely on their own failure to record a first subsequent statement to thwart properly 
made allocations by developers. The decision is also significant because it shows 
that even if there is significant delay (in this case upwards of 6 years) an extension 
Order is still achievable.  

It is likely that in most cases where allocations are not recorded the consent of the 
Body Corporate to such an application will not be forthcoming (as owners’ eye off 
unallocated common property for their own purposes).  Accordingly, when 
developers allocate exclusive use they should: 

1. before the end of the base allocation period and within any time limit 
specified within the exclusive use by-law conduct an “audit” of what 
common property has been allocated and what has not (to identify any 
unallocated areas); 

2. allocate those unallocated areas to a lot that they retain; 
3. take a good record of the fact that the allocation was notified to the Body 

Corporate; 
4. follow up the recording of the first subsequent statement during the time 

period for recording the first subsequent statement;  
5. if the first subsequent statement is not recorded then promptly: 

(a) give the Body Corporate the opportunity to rectify the mistake by 
passing a resolution without dissent recording the areas as exclusive 
use; and 

(b) give the Body Corporate the back-up option of consenting to an order 
being made by an Adjudicator to extend the time period for the 
recording of the first subsequent statement; and 

6. If the resolution without dissent does not pass, bring the necessary 
adjudication application as soon as possible.  

 
 

 

The writer acted for Double Bay in 
both the adjudication and the QCAT 
appeal proceedings.  

 

Stratum Legal Pty Ltd is able to 
assist you in relation to this and any 
other matter that concerns 
development of Community Title 
Schemes in Queensland. 
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