
 
 

 

 

  

A recent QCAT decision has upheld the rights of a commercial tenant to sue a Body 

Corporate directly for overcharging Body Corporate outgoings.  The decision 

recognises and protects tenants’ rights, whether commercial or residential, to directly 

take on a Body Corporate that is overcharging, rather than the tenant having to sue 

their landlord. 

The decision is Rolling Rock Nightclub Pty Ltd v Commissioner for Body Corporate 

Community Management [2020] QCAT 435.   

The dispute concerned security guard charges for the Rolling Rock Nightclub in Noosa.  

One of the Development Approvals for the Hastings Street nightclub was the provision 

of extra security on nights the nightclub was open.  To operate the nightclub, exclusive 

use of part of the common property of the community title scheme was required for 

the purposes of a security booth / entry point.  The exclusive use was granted but 

under the exclusive use By-Law the Body Corporate was entitled to engage the 

additional security required under the Development Approval and pass on the cost to 

the owner of the Lot; i.e. the landlord.  The landlord’s lease to the nightclub operator, 

the tenant Rolling Rock Nightclub Pty Ltd, provided that the tenant had to pay all of 

the outgoings, including the Body Corporate levies and charges.  Critically, the lease 

also provided that in the event of any dispute, including in relation to payment of those 

outgoings, the tenant had to pay the landlord’s costs of the dispute. 

Over time the night club changed its’ hours.  The Body Corporate however, kept 

security contractors on, including additional security, even on nights when the 

nightclub was not open.  After reconciling the security charges which the tenant had 

paid to the landlord, which in turn the landlord had paid to the Body Corporate, the 

tenant discovered that they were being charged additional security for nights on which 

the nightclub was not open. 

The tenant brought an Adjudication Application to the Commissioner for Body 

Corporate and Community Management directly against the Body Corporate and not 

the landlord.  If the tenant had brought the Application against both the landlord and 

the Body Corporate, the tenant would have been liable under the lease to pay the 

landlord’s costs of the dispute including legal costs.  The tenant reasoned that because 

the outgoings were a direct “flow through” from the tenant to the landlord to the Body 

Corporate, it was the Body Corporate who is ultimately responsible for refunding back 

to the tenant the amount overcharged. 

The Commissioner for Body Corporate and Community Management rejected the 

Adjudication Application.  That was including on the basis that in the Commissioner’s 

view, there was a dispute between the tenant and the landlord, and a separate dispute 

between the landlord and the Body Corporate.  The dispute between the tenant and 

the landlord was contractual and therefore not within the Commissioner’s jurisdiction.  

The tenant appealed the 

Commissioner’s decision to QCAT. 

QCAT agreed with the tenants’ 

position and now the Adjudication 

Application will be considered by one 

of the Commissioner’s Adjudicators.  

A key takeaway is that as long as a 

tenant has a valid claim against a Body 

Corporate in relation to outlays or 

service charges, for example 

overcharged outgoings under a 

commercial lease, the tenant can 

resolve the dispute directly with the 

Body Corporate through the 

Commissioner’s Office, without having 

to bring the dispute against the 

landlord (with all of the consequences 

that may include). While the decision 

is most helpful for commercial 

tenants, it is also relevant to 

residential tenants.  For example, with 

respect to overcharged service                                  

charges such as Body Corporate 

electricity, Foxtel or internet.         

Stratum Legal Pty Ltd acted for the 

tenant at all stages of the proceedings, 

including pro bono in the appeal.  

If you are being overcharged for 

Body Corporate outgoings and need 

advice, Stratum Legal can help. 
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